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Waste Permit - Part A, EPA Form 8700-23, which is included in the Agency’s response
to FOIA Online Request No. EPA-HQ-2017-008428.

In an email to EPA employee Jeff Gaines dated 19 January 2017, I provided addi-
tional supporting documents associated with Request No. EPA-HQ-2017-001749. Those
included the March 1988 and October 1993 revisions of the Agency’s RCRA Inspection
Manual, and the September 2004 revision of the Agency’s Catalog of Hazardous and Sol-
id Waste Publications (which references the October 1993 revision of the RCRA Inspec-
tion Manual). Each Inspection Manual: 1) states the document is for use by Agency “in-
spection personnel in conducting field inspections of RCRA-regulated facilities under
U.S. EPA or State program authorities,” and 2) includes checklists related to facilities
operating under RCRA permits issued under part 270. But, the Inspection Manuals do not
cite the Definition, they cite the definitions of “owner” and “operator™ that are set forth in
section 260.10.

Additionally, in April 1980, the Agency published a background document that
explains various definitions set forth in 40 CFR Part 260 (the “Part 260 Background
Document”). The document addresses the originally proposed definition of “own-
er/operator” and in relevant part states: “there are a few standards with which only the
owner can comply . . . . [and in] the final rules, responsibility for complying with these
standards has been assigned to the owner . . . . [but responsibility] for complying with
most of the final standards has been assigned to the ‘owner or operator.”* The document
confirms that the originally proposed term was separated into the definitions of “owner”
and “operator” that remain in section 260.10. There does not appear to be a correspond-
ing discussion of the definition of “owner or operator” in the Agency’s RCRA permit-
related background documents.* As noted above, the Agency’s explanation of the Defini-
tion in the Federal Register includes the use of “owner” and “operator’” with separate sets
of quotation marks around each term.

Third, the Agency is not able to locate any policy or guidance documents that in-
dicate the Definition creates a classification of owner and operator that is different from
the definition of those terms in section 260.10. The Agency confirms this in its response
to FOIA Online Request No. EPA-HQ-2017-001749, dated 25 January 2017

Background Document: 40 CFR Part 260; Definitions and Provisions for Confidentiality (Apr. 29,
1980), at 63.

See, e.g., Background Document, Hazardous Waste Management System: General; Standards Appli-
cable to Owners and Operators of Hazardous Waste Treatment, Storage, and Disposal Facilities; and
Hazardous Waste Permit Program (40 CFR 260, 264, and 122); Permitting of Land Disposal Facilities:
Overview (July 1981).

Veolia included excerpts from the Part 260 Background Document and excerpts from the Part A in-
struction documents from 1980, 1999, 2005 and 2015 as supporting files to the FOIA Online request.
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Fourth, different meanings for “owner or operator” under part 270 would create
an interpretation gap between the requirements of RCRA §§ 3004 and 3005. For exam-
ple, the permit regulations under Part 270: 1) “establish provisions for . . . Standards for
HWM facilities,” including requirements related to interim status facilities regulated un-
der part 265, see section 270.1(a)(1)~2); and 2) implement the standards of “parts 264,
266, and 267” into issued RCRA operating permits, see section 270.1(a)(3). Notably,
there are 817 occurrences of “owner or operator” in part 265; 1,096 occurrences in part
264; 79 occurrences in part 266, and 147 oceurrences in part 267 —and, in each of
those parts, that phrase means “owner” or “operator” as those terms are defined under
section 260.10. So, a different meaning under part 270 would create a gap, but RCRA
§§ 3004 and 3005 are intended to work together as parts of an integrated statutory
scheme. See, e.g., In re Consolidated Land Disposal Regulation Litigation, 938 F.2d
1386, 1389 (D.C. Cir. 1991); see also Merrill Lynch, Pierce, I'enner & Smith Inc. v.
Dabit, 547 U.8. 71, 86 (2006) (unanimous opinion) (“Generally, ‘identical words used in
different parts of the same statute are ... presumed to have the same meaning’).

An additional consideration is that the phrase “owner and operator,” instead of
the section 270.2 defined term “owner or operator,” is used in at least fourteen different
regulations under part 270. In section 270.1 (the “purpose and scope” regulations under
part 270), there are eleven references to “owner and operator” or “owners and operators™
before the only use of “owner or operator” in that regulation. And, phrase “owner or op-
erator” in that section is not used in connection with a regulatory requirement, it is used
in connection with a permissible alternative to obtaining a permit, see section 270.1(c)(7)
(““an owner or operator may obtain™).

We respectfully request the Agency’s clarification of the Definition, as set forth in
the opening paragraph of this letter. Please do not hesitate to contact me if you have any
questions, or would like for me to provide additional information (email: Rod-
ney.Huerter@veolia.com; office phone: §32-300-5719).

Sincerely, )L/;
Rodney GJ Huerter

VP & Senior Counsel

e Jeffrey Gaines, U.S. EPA, Gaines.jetff@Epa.gov
Richard Huggins, U.S. EPA, Huggins.richard@Epa.gov



